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MEMORANDIM OF RETERMINATIONS
Political Vieolence Claim of Sector Capital Comporation

Contract of Insurance No. T'074

The Claim

By letter dated Scptember 23, 2002, {(Exhibit A), Sector Capital Corporation (the
“Tnsurcd™ ot “Investor™) filed an application for compensation pursuant to Contract of
[naurance No. (174 for the period May 19 through September 30, 2002, The maured
allegzes that an act of political violence, as more fully described below, ocenrred on May
19, 2001, at the site of the Las Anunas precious minerals mine in the State of Tolima,
Colombia {the "Project”™) and is continwing. The Insured has adviscd QPIC that, as a
result of the political violence it has ceased all aperations at the Project and has sustained
coveted losses,

OPIC bias determined that the claim is valid and thut conipensation is now payable in the
arnount of $170,970 including interest.

The Insnrance Conract

The Contracl of Thsurance was cntered into with the Insured in 1999,

Contract of Insurance FO74, an OPIC Form 234 LP 7-86A PL (Rev. %/89), (the “Contract™}
(Exhibit B) was issned effective Augnst 18, 1999, to cover the Insured’s 52 million lease
pavments for equipment used at the Project. The maximum coverage under this policy is
£3,50{0, (k). The active amount of coverage on May 19, 2002 was $3,008, 802,

Factual Background

A, The Project and the Insured

The project involves the acguisition and expansion of the Las Animas
underground quartz, gold and silver mine (“Las Animas™) in the State of Tolima,
Colombia, Sector Resources, Lid. (“Sector Resovrces™), a U5 owned Cayman
Islands compary, has made up to a $3.5 million equity investment into its
Colombian branch (“Sector Resources Colombia™™), as well as a 52 million
equipment lease to the Colombian branch through one ol itz U.5. affiliates, Sector
Capital Corporation {“Sector Capital”),
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A complete dizcassion of the factual hackground of the project, the cvents
triggering the political violence, the remedial steps taken by the msured and the
Tnsured's compliance with (he Contract are contained in the August 2, 2002
Mepmorandum ol Determimations (the *MOD™), The MOD considercd and
approved the initial claim by the Insured for the period May 19, 2001 through
May 18, 2002, The MOD found the cluim to be valid and, al page 14, cunclnded
that, if the pohitical violencs continued, the Insured would be entitled to receive
additional compensation pursuant t the Contract for claims for defaulls on lease
payments, which claims were to be submisted quarterly, OPIC rstained the
accounting fimm of Deloitte & Touche {“Deloitte™ 1o assist it in analyzing the
Insured’s initial claim, Reloitte prepared a report to OPIC. That report included an
analysis and model of the lsase claims throughont the term of all thirteen leazes
with payment schedules on an actual and accrued basis.

Determinations Under the Contract

A determination under an OPIC insurance contracl addresses three catcuoties of issaes:
(1) whether the acts complained of satisty all the elements requircd to bring them within
the scope of coverage; (2) the amount of eompensation payable; and (3) whether the
insured fuifilled its duties under the insurance contracts.

Ag stated abave, the Augnst 2, 2002 MOD concladed that the loss was due to
political violence. Accordingly, as the mstant application alleges a consecutive
default arising from a continuation of the polilical vielence, Section 8.01{c) of
the Contract provides that OFIC shall be liable for subsequent gonascutive
defaults unless it delermines that the latter defanlts were not caused by political
violence. After reviewing the documentary evidence submitted by the Insured and
conferring with the United States Embassy in Bogota, OFIC has no basig for
Jdelermining that there is no evidence that the continuing closure of the Project
and losscs covered undet the Contract were not the result of political violence. As
will be discussed, more fully, below, it is further determined that the Insured
fulfilled its duties under the Contract, and compensation should now be paid in
the total amount of $170,979.

1. Section 6.01 of the Coniract — That the loss was dus to political violence.

{2} The evidence submiiled by the Insured regarding the activities of the
FAR clearly satisfies all of the elements required to bring them within the scope
of the definition of “pelitical violence” set forth in Section 6.01 of the Contract.

3. Section 6.01 of the Contract — that political violence has been the direct and
immediate cause of defaults on scheduled lease payrments.

(4) The requircment of coverage pursuanl o the provisions of Section 6.0
of the Comtract “is the ditect and immediate cause of 2 default on a scheduled
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payment and such default comtinues tor one month.” Accorditigly, the scope of
coverage condition has clearly been met.

3, Section 6.02 of the Contract — That none of the Exclusions applies.

{a) The Contract has, as a single exclusion, provocation on the part of the
Insured. The evidence submitted by the Tnsured clearly demonstrates that it
enpaged in ne activity that wowld bring it within the Exclusions provisions of
Section 6,02 of the Contract.

Basis of Compensation Under the Contract

Seetion 7.01 of the Comiract provides that, assuming the requirements of Article VI arc -
satisficd, OPIC shall pay compensation in the amount of the insured poriion of the
schednled payment in default “plug interest accruing from the Jater of (i) the date of the
scheduled payment or (ii) the date occurring one month prior to the datc of receipt by
OFIC of the completed application for political violence compensation, through the dare
of payment of compensation by OPIC, at the average daily federal funds rate in effeet for
such period.”

Because there arc thirteen separate lease contracts with differcnt commencement and
payment dates, OPIC, for its administrative convenience, and with the consent of the
Tnsored, concluded that it would consider armiications [or compensation an 2 quarterly,
acerued basis. This procedurs avoids the Insuresd having to submit, and GPIC to consider,
a muitiplicity of small claims. Winle this procedure is not consistent with the Janguape of
Section 7.01 of the Conlract, it reaches the same result with fower burdens on both the
Inaured and OPIC,

Analysis of the Compensation Claimed

a. Apphication of the Contract to the Claim

The [nsured is emtitled to compensation, pursuant te Section 7.01, in the amount of
$186,691, the insured portion of lease payments for the period in defanlt. Attached hereto
a5 Exhibit € is a schedule of lease payments prepared on an acerual basis throngh the
term of each of the thirteen leases. From that amount OPIC will deduct 518,669, which
represents the 10% self-insurance requirement of the Contract. To that will be added
interest in the amount of $2,957 cotmputed at the average daily federal funds rate for the
perivd as required by the Contract, for a total of £170,979.

{1). Adjustrnents to Compensation

The adjustment to compensation set forth in Section 7.02.2 of the Contrast, which
authorizes OPIC ta “reduce its compensation by the amount of any compensation
recaived by the Insured from any other sourecs on account of the palitical violence,” does
not apply, as the Insured has not reeeived any other COMPENSALION.




The adjustment to conipensation set forth {p Section 7.02.3 of the Contract does ot
apply, as the nsured has not leasei] any olher assets to the lessee.

(2} Lumtations fo Compensation

The limitations to compensation set forth in Sections 7.03(2) and (b} of the Curitract do
nat apply, as the proposed compensation will not excecd the eovercd amount and the
claim does not include any penalty interest o7 penally fees. The active amounl is
53,168,802, The active amount will be reduced by the amount of compensation paid.

{3). Assignment of Leases

Seetion .02 of the Contract, as amended by Seetion 10.14 roquires the Insired to either
teansfer to OPIC, within ten days after OPIC notifics the Insured of the amount of
compensation it will pay, the lease agrecment in respect of which compensation is to be
paid or, at OPIC’s option. 1o wransfer to OPIC a beneficlal interest in such Jease and
rclated rights.” Because of the comtimring nature of the political viglence, QPIC ix not in
a pusition to remove the equipment. Additionally, it is possible that the palitical viglence
will cease and the Insured will be able to resume operations. If that were to accur, then
OPIC would be relieved of making further paymots pursuant 1o the Contract. Therclore,
OPIC! determined, in the August 2, 2002 MOD, that, it would require an assignment of
rights, rather than an assigoment of the leases, as a condition precedent to payment of
compensativn, pursuant to Section %07 of the Contract. The Tnsured entered mto that
assignment of rights.

b. The Insured’s Dutics Pursuant to the Coniract

Article IX of the Contract establishes the duties ol the Insured.

OPIC. determiines that the fnsured has fully complied with all of its obligations pursuant
to the provisions of Article 1X of the Contract. In particular, the Isured is In corpliance
with regard to its cligibility. Tt gave prompt potice to OPIC ol the gvents of political
violence that gave rise to the claim and has taken reasonable measures to preserve e
property. The Insured has fully cooperated with OPIC by giving it complete access to its
hooks and records, which OPIC has determinsd to be adequare, and made available for
interviews cxecutives and other employees with direct knowledge of the project. Section
10.18 of Contract No. F074 amended Article IX of the Clontract to add additional duties
including, among others, Environmental Comphiance and Workers Rights. OPIC, in the
Anpust 2, 2002 MOD determined that the tnsured had fully complied with its obligations
with Tespect to fhose dutics. The mine has been closed since, May 19,2001, Therefore
theses provisions are not applicable to the instant determination.

Conclusion

For the foregoing reasons, OPIC concludes (hat the claim of the Investor is valid. The
ammoust of compensation to be paid for the leasc coverage for the period May 19 through
Septernber 30, 2002 is detcrmined to be $170,979, including interest.
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