March 17, 2014 to March 15, 2015 Chief FOIA Officer Report
for the Overseas Private Investment Corporation

Chief FOIA Officer: Dev Jagadesan, Associate General Counsel for Administration

I. Steps Taken to Apply the Presumption of Openness

The guiding principle underlying the President's FOIA Memorandum and the Attorney General's FOIA
Guidelines is the presumption of openness.

Please answer the following questions in order to describe the steps your agency has taken to ensure
that the presumption of openness is being applied to all decisions involving the FOIA. You may also
include any additional information that illustrates how your agency is working to apply the
presumption of openness.

FOIA Training

1.

Did your FOIA professionals or the personnel at your agency who have FOIA responsibilities
attend any FOIA training or conference during the reporting period such as that provided by
the Department of Justice?

Yes.

Provide an estimate of the percentage of your FOIA professionals and staff with FOIA
responsibilities who attended substantive FOIA training during this reporting period.

33%. The staff member with primary FOIA responsibility attended training.

In the 2014 Chief FOIA Officer Report Guidelines, OIP asked agencies to provide a plan for
ensuring that core, substantive FOIA training is offered to all agency FOIA professionals at
least once each year. Please provide the status of your agency’s implementation of this plan.

OPIC is a small agency. One staff member handles the majority of FOIA operations and that staff
member attends an OIP event at least once a year. Other staff assist with FOIA functions as
needed, but do not regularly process FOIA requests. These staff members attend training only
as needed.

Discretionary Disclosure

4,

Does your agency have a distinct process or system in place to review records for discretionary
release?

Discretionary releases are a part of normal OPIC processing. When records are reviewed, a
review for potential harm is made before a record is considered for withholding under an
exemption. Therefore all records which would not cause harm are released, regardless of
whether an exemption technically applies.

During the reporting period did your agency make any discretionary releases of otherwise
exempt information?

Yes, disclosures were made, but not formally tracked.

What exemptions would have covered the information that was released as a matter of
discretion?

Exemption 5.



7. Provide a narrative description, as well as some specific examples, of the types of information
that your agency released as a matter of discretion during the reporting year.

An example is OPIC’s internal deliberative memoranda and correspondence regarding a project.
These are the most voluminous types of OPIC records. In order to fulfill its mission, OPIC must
review and analyze confidential commercial information received from applicants and outside
sources with the permission of those applicants. The evaluations, opinions, and
recommendations of OPIC staff reviewing the information could be protected under FOIA
Exemptions b(4) or b(5). In such cases only Exemption b(5) is within the agency’s control to
waive. OPIC will consider for redaction only the portions of the records which, if released, could
harm OPIC’s review process and any portions flagged for Exemption b(4) review by the
applicant. Although the entire document may be part of the internal pre-decisional deliberative
process, technically within the scope of Exemption b(5), OPIC will release the non-harmful
portions.

For example, OPIC received a request for records leading to its decision to litigate against a
project sponsor. These records are almost entirely internal deliberative documents, however
OPIC did not withhold any records in full. Instead OPIC reviewed the records line by line and
only withheld information when required to for privacy reasons under exemption b(6) or when
the release of information would cause harm to OPIC.

8. If your agency was not able to make any discretionary releases of information, please explain
why.

Not applicable.
Other initiatives

12. If there are any other initiatives undertaken by your agency to ensure that the presumption of
openness is being applied, please describe them here.

OPIC posts copies of its annual report (which include audited financial statements),
http://www.opic.gov/media-connections/annual-reports; brief summaries of all board approved
projects, http://www.opic.gov/opic-action/all-project-descriptions; summaries of any
environmentally or socially sensitive projects prior to approval http://www.opic.gov/doing-
business-us/OPIC-policies/environment/documents; and provides many other types of
information on its website.

Il. Steps Taken to Ensure that Your Agency has an Effective System In Place for Responding to
Requests
As the Attorney General emphasized in his FOIA Guidelines, "[a]pplication of the proper disclosure

standard is only one part of ensuring transparency. Open Government requires not just a
presumption of disclosure, but also an effective system for responding to FOIA requests."

Please answer the following questions to describe the steps your agency has taken to ensure that your
management of your FOIA program is effective and efficient. You should also include any additional
information that that describes your agency's efforts in this area.



Processing Procedures

1.

For Fiscal Year 2014, what was the average number of days your agency reported for
adjudicating requests for expedited processing? Please see Section VIII.A. of your agency's
Fiscal Year 2014 Annual FOIA Report.

One.

If your agency's average number of days to adjudicate requests for expedited processing was
above ten calendar days, please describe the steps your agency will take to ensure that
requests for expedited processing are adjudicated within ten calendar days or less.

Not applicable.

Requester Services

3.

Does your agency notify requesters of the mediation services offered by the Office of
Government Information Services (OGIS) at the National Archives and Records
Administration? See OIP Guidance, “Notifying Requesters of the Mediation Services Offered
by OGIS." (July 9, 2010).

Yes, all adverse determinations include the recommended language.

When assessing fees, does your agency provide a breakdown of how FOIA fees were
calculated and assessed to the FOIA requester? For example, does your agency explain the
amount of fees attributable to search, review, and duplication? See OIP Guidance, “The
Importance of Good Communication with FOIA Requesters 2.0: Improving Both the Means
and the Content of Requester Communications.” (Nov. 22, 2013).

Yes., OPIC provides a breakdown of fees by search, review, and duplication categories as well as
by professional and administrative rates. The fees are broken down into quarter hour
increments (15 minutes).

If estimated fees estimates are particularly high, does your agency provide an explanation for
the estimate to the requester? See id.

Yes. If OPIC performs a search and determines that fees are likely to be high based on the
volume of responsive records, OPIC will provide an estimate to the requester and inform the
requester that they may choose to narrow their request or approve the higher fees. If fees are
not particularly high but higher than the requester’s approved fee limit, OPIC will also provide
the same information so that the requester can determine how they wish to proceed.

Other Initiatives:

6.

If there are any other steps your agency has undertaken to ensure that your FOIA system
operates efficiently and effectively, such as conducting self-assessments to find greater
efficiencies, improving search processes, eliminating redundancy, etc., please describe them
here.

If a request is too broad or framed inefficiently, OPIC will generally contact the requester and
offer alternative request wording based on the records sought. This both reduces OPIC's
processing workload and reduces fees incurred and time spent waiting on the requester’s end.



Ill. Steps Taken To Increase Proactive Disclosures

Both the President and Attorney General focused on the need for agencies to work proactively to post
information online without waiting for individual requests to be received.

Please answer the following questions to describe the steps your agency has taken to increase the
amount of material that is available on your agency websites. In addition to the questions below, you
should also describe any additional steps taken by your agency to make and improve proactive
disclosures of information.

Posting Material:

1.

Does your agency have a distinct process or system in place to identify records for proactive
disclosure? If so, please describe your agency’s process or system.

No. OPIC’s FOIA Office does not have a distinct process in place to identify records for proactive
disclosure. OPIC's Office of External Affairs maintains OPIC’s public web presence, and that
office regularly posts information about OPIC programs, projects, and outreach. This includes
summaries of approved projects, summaries of environmentally or socially sensitive projects
prior to approval, and annual financial statements.

Does your process or system involve any collaboration with agency staff outside the FOIA
office? If so, describe this interaction.

Any information that OPIC’s FOIA Office wishes to publish online, including proactive
disclosures or reading room links, must be coordinated with the Office of External Affairs who is
responsible for OPIC’s website, blog, and social media outlets.

Describe your agency’s process or system for identifying “frequently requested” records that
should be posted online.

The FOIA Office receives approximately 30 to 40 requests a year, therefore a FOIA Officer will
review the FOIA Log at least once a year to determine if any records have been frequently
requested.

Provide examples of material that your agency has posted this past reporting period, including
links to where this material can be found online.

OPIC posts copies of its annual report (which include audited financial statements),
http://www.opic.gov/media-connections/annual-reports; brief summaries of most approved
projects, http://www.opic.gov/opic-action/all-project-descriptions; summaries of any
environmentally or socially sensitive projects prior to approval, http://www.opic.gov/doing-
business-us/OPIC-policies/environment/documents; and provides many other types of
information on its website.

Other Initiatives:

5.

If there are any other steps your agency has taken to increase proactive disclosures, please
describe them here.

OPIC website and social media outlets continue to be improved based on internal and external
feedback.



IV. Steps Taken To Greater Utilize Technology

A key component of the President's FOIA Memorandum was the direction to "use modern technology
to inform citizens about what is known and done by their Government.” In addition to using the
internet to make proactive disclosures, agencies should also be exploring ways to utilize technology in
responding to requests.

Please answer the following questions to describe how your agency is utilizing technology to improve
its FOIA administration and the public's access to information. You should also include any additional
information that that describes your agency's efforts in this area.

Making Material Posted Online More Useful:

1.

Beyond posting new material, is your agency taking steps to make the posted information
more useful to the public, especially to the community of individuals who regularly access
your agency’s website?

OPIC website and social media outlets continue to be improved based on internal and external
feedback.

If yes, please provide examples of such improvements?

OPIC has updated its electronic reading room page to include some already publically available
records which have been requested. While this has not increased the amount of available
information, it has made such information more accessible and requests for these types of
information have declined due to their higher visibility.

Has your agency encountered challenges that make it difficult to post records you otherwise
would like to post

No.
If so, please briefly explain what those challenges are.

Not applicable.

Other initiatives:

5.

Did your agency successfully post all four quarterly reports for Fiscal Year 2014?
Yes.

If your agency did not successfully post all quarterly reports, with information appearing on
FOIA.gov, please explain why and provide your agency’s plan for ensuring that such reporting
is successful in Fiscal Year 2015.

Not applicable.

Do your agency's FOIA professionals use e-mail or other electronic means to communicate
with requesters whenever feasible? See OIP Guidance, “The Importance of Good
Communication with FOIA Requesters 2.0: Improving Both the Means and the Content of
Requester Communications.” (Nov. 22, 2013) If yes, what are the different types of electronic
means are utilized by your agency to communicate with requesters?

Yes. OPIC’s FOIA Office communicates with all requesters via e-mail unless an e-mail address is
unavailable or the requester indicates that another form of communication is preferred.



8. If your agency does not communicate electronically with requesters as a default, are there any
limitations or restrictions for the use of such means? If yes, does your agency inform
requesters about such limitations? See id.

Not applicable, e-mail communication is the default.

V. Steps Taken to Reduce Backlogs and Improve Timeliness in Responding to Requests

The President and the Attorney General have emphasized the importance of improving timeliness in
responding to requests. This section your Chief FOIA Officer Report addresses both time limits and
backlog reduction. Backlog reduction is measured both in terms of numbers of backlogged requests
or appeals and by looking at whether agencies closed their ten oldest requests, appeals, and
consultations. For the figures required in this Section, please use the numbers contained in the
specified sections of your agency’s 2014 Annual FOIA Report and, when applicable, your agency’s
2013 Annual FOIA Report.

Simple Track: Section VII.A of your agency’s Annual FOIA Report, entitled “FOIA Requests —
Response Time for All Processed Requests,” includes figures that show your agency's average
response times for processed requests. For agencies utilizing a multi-track system to process
requests, there is a category for “simple” requests, which are those requests that are placed in the
agency’s fastest (non-expedited) track, based on the low volume and/or simplicity of the records
requested.

1. Does your agency utilize a separate track for simple requests?
No, our volume of requests does not justify having a separate track.

2. |If so, for your agency overall, for Fiscal Year 2014, was the average number of days to process
simple requests twenty working days or fewer?

Not applicable.

3. Please provide the percentage of requests processed by your agency in Fiscal Year 2014 that
were placed in your simple track.

Not applicable.

4. If your agency does not track simple requests separately, was the average number of days to
process all non-expedited requests twenty working days or fewer?

Yes.

Backlogs: Section XII.A of your agency’s Annual FOIA Report, entitled “Backlogs of FOIA Requests
and Administrative Appeals” shows the numbers of any backlogged requests or appeals from the
fiscal year. You should refer to these numbers from your Annual FOIA Reports for both Fiscal Year
2013 and Fiscal Year 2014 when completing this section of your Chief FOIA Officer Report.

Backlogged Requests:

5. If your agency had a backlog of requests at the close of Fiscal Year 2014, did that backlog
decrease as compared with Fiscal Year 2013?

No, the backlog remained the same due to two large and complex requests received in FY2014.
6. If you had a request backlog please report the percentage of requests that make up the

backlog out of the total number of requests received by your agency in Fiscal Year 2014. If
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your agency did not receive any requests in Fiscal Year 2014 and/or has no request backlog,
please answer with "N/A."

4.08%.
Backlogged Appeals

7. If your agency had a backlog of appeals at the close of Fiscal Year 2014, did that backlog
decrease as compared with the backlog reported at the end of Fiscal Year 2013?

No backlog.

8. If you had an appeal backlog please report the percentage of appeals that make up the
backlog out of the total number of appeals received by your agency in Fiscal Year 2014. If your
agency did not receive any appeals in Fiscal Year 2014 and/or has no appeal backlog, please
answer with "N/A."

Not applicable.

Status of Ten Oldest Requests, Appeals, and Consultations: Section VILE, entitled “Pending
Requests — Ten Oldest Pending Requests,” Section VI.C.(5), entitled “Ten Oldest Pending
Administrative Appeals,” and Section XII.C., entitled "Consultations on FOIA Requests — Ten
Oldest Consultations Received from Other Agencies and Pending at Your Agency," show the ten
oldest pending requests, appeals, and consultations. You should refer to these numbers from
your Annual FOIA Reports for both Fiscal Year 2013 and Fiscal Year 2014 when completing this
section of your Chief FOIA Officer Report.

Ten Oldest Requests

9. InFiscal Year 2014, did your agency close the ten oldest requests that were reported pending
in your Fiscal Year 2013 Annual FOIA Report?

Yes.

10. If no, please provide the number of these requests your agency was able to close by the end
of the fiscal year, as listed in Section VII.E of your Fiscal Year 2013 Annual FOIA Report. If you
had less than ten total oldest requests to close, please indicate that.

Not applicable, all 2013 “oldest requests” closed.

11. Of the requests your agency was able to close from your ten oldest, please indicate how many
of these were closed because the request was withdrawn by the requester. If any were closed
because the request was withdrawn, did you provide any interim responses prior to the
withdrawal?

None of the requests pending at the end of FY2013 were withdrawn by the requester.
Ten Oldest Appeals

12. In Fiscal Year 2014, did your agency close the ten oldest appeals that were reported pending
in your Fiscal Year 2013 Annual FOIA Report?

Not applicable, no administrative appeals were pending.



13.

If no, please provide the number of these appeals your agency was able to close by the end of
the fiscal year, as listed in Section VII.C.(5) of your Fiscal Year 2013 Annual FOIA Report. If you
had less than ten total oldest appeals to close, please indicate that.

Not applicable, no administrative appeals were pending.

Ten Oldest Consultations

14.

15.

In Fiscal Year 2014, did your agency close the ten oldest consultations that were reported
pending in your Fiscal Year 2013 Annual FOIA Report?

Not applicable, no consultations were pending.

If no, please provide the number of these consultations your agency was able to close by the
end of the fiscal year, as listed in Section XII.C. of your Fiscal Year 2013 Annual FOIA Report. If
you had less than ten total oldest consultations to close, please indicate that.

Not applicable, no consultations were pending

Additional Information on Ten Oldest Requests, Appeals, and Consultations & Plans:

16.

17.

Briefly explain any obstacles your agency faced in closing its ten oldest requests, appeals, and
consultations from Fiscal Year 2013.

When OPIC is unable to complete a request within the twenty or thirty business days provided,
it is usually due to the large volume of documents requested. OPIC is a small agency and
accordingly maintains a small FOIA Office. In FY2014 OPIC released over three times as many
pages as were released in FY2013, due primarily to a few large requests. As the bulk of FOIA
processing time is spent in review, few requesters have motivation to effectively target the
records they seek and some instead opt for far-reaching requests that include numerous
duplicates, trivial correspondence, and irrelevant documents. OPIC’s FOIA Office recognizes that
requesters often do not know how OPIC’s records are organized or searched and therefore we
attempt to work directly with requesters to frame their requests to target the information
sought while minimizing the amount of unresponsive or duplicative records retrieved in search.
When requesters are not receptive to such coordination, however, OPIC does not have the
ability to respond within twenty or thirty business days.

A secondary concern for pending requests is the length of consultation. Just as there is no
motivation for FOIA requesters to reasonably limit their requests, there is no motivation for
other agencies to quickly respond to consultation requests or provide updates and transparent
communication. Furthermore, as OPIC is a small agency, its consultation requests have been
wrongly categorized as FOIA requests on several occasions despite several “FOIA consultation”
labels and the inclusion of records for review. This has caused further delays in processing. A
designated FOIA Consultation point would be helpful for avoiding miscategorization and also for
enabling agencies to follow up and ensure that their consultation requests have been received.

If your agency was unable to close any of its ten oldest requests because you were waiting to
hear back from other agencies on consultations you sent, please provide the date the request
was initially received by your agency, the date when your agency sent the consultation, and
the date when you last contacted the agency where the consultation was pending.

Not applicable for FY2014. OPIC appreciates the addition of this question to the Chief FOIA
Officer Report, however, as it experienced a 204 business day wait for a consultation response
in FY2013.



18. If your agency did not close its ten oldest pending requests, appeals, or consultations, please
provide a plan describing how your agency intends to close those “ten oldest” requests,
appeals, and consultations during Fiscal Year 2015.

Not applicable. All pending requests, appeals, and consultations were closed.

VI. Use of FOIA’s Law Enforcement “Exclusions”

Did your agency invoke a statutory exclusion, 5 U.S.C. § 552(c)(1), (2), (3), during Fiscal Year 2014?
No.

VII. Success Story

Out of all the activities undertaken by your agency since March 2014 to increase transparency and
improve FOIA administration, please briefly describe here at least one success story that you would
like to highlight as emblematic of your agency’s efforts. The success story can come from any one of
the five key areas. As noted above, these agency success stories will be highlighted during Sunshine
Week by OIP. To facilitate this process, all agencies should use bullets to describe their success story
and limit their text to a half page. The success story is designed to be a quick summary of key
achievements. A complete description of all your efforts will be contained in the body of your Chief
FOIA Officer Report.

e OPIC updated its FOIA webpage to briefly address the most common questions it receives regarding
FOIA requests. As part of the update, OPIC’s Electronic FOIA Reading Room was also updated to
include links to more of the information already publically available.

e OPIC created a new “FOIA FAQ” that uses plain English to explain in more detail the OPIC FOIA
process, the various parts of a proper FOIA request, and the protections the FOIA affords to
submitters of business confidential information. This FOIA FAQ is posted on the updated OPIC FOIA
webpage for public reference. In addition to providing a public resource, OPIC’s FOIA Office has also
found the FOIA FAQ to be an agency timesaving resource as deficiencies in requests can be quickly
addressed by providing a link to or an excerpt from the FOIA FAQ.



